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1. Introduction:

Over decades, the human rights remained an internal affair of
states and far from organizing international law. Human Rights
passed through several stages of evolution from ancient civilizations
until the adoption of the Universal Declaration of Human Rights
(UDHR) in 1948". In the period of ancient civilizations and the
emergence of the heavenly religions, human rights did not record a
significant development mention®. Because of the prevalence of

) Between

slavery and the influence of the clergy in the community
1776 and 1789, the concept of human rights saw fundamental
change due to America's independence of England and the issuance
of the French Declaration of Human Rights”. The impact of French
declaration exceeded the France border, where it became a mainstay
of all the constitutions of the world, because of its calling to the
principles of equality, justice and freedom®™. In the aftermath of the
World War I, the issue of human rights recorded a quantum leap

when attention turned towards the protection of human rights

(* ) A member teaching staff in faculty of law — Misrata University.
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through certain mechanisms, such as international treaties.
However, attention to the issue of human rights in the framework of
the League of Nations has remained partially limited in scope and
effectiveness'”. Therefore, without a doubt that the Charter of the
United Nations is the first document in the history of mankind refer
explicitly to the responsibility of the international community as a
whole in the recognition and protection of human rights'”. In 1947
and in line with Article 68 of the UN Charter, the Human Rights
Commission has been the formation which headed by Franklin D.
Roosevelt. In order to reaching an agreement on some of the
principles of human rights that would be acceptable to all
countries®. In December 1948, the UDHR 1issued where the form
of the first international recognition of human rights that apply to
everyone without exception”. Nevertheless, the idea of universal
human rights collide multiplicity and diversity of cultures in the
world which is a significant challenge to respect the UDHR
from all®. Therefore, this essay will give in the first part overview
of the UDHR. The second part will discuss the of challenge of
human rights in terms of the universalism and relativism, and then

explain and explore the aims of drafters of UDHR.
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2. Overview of the UDHR:

UDHR came as a reaction to the heinous events of World
War 11 that destroyed peoples'”. in addition, Because of the UN's
recognition that its provisions in its charter is not sufficient to
protect human rights and the maintenance of international peace and
security, therefore need an international document outlining the
main features of human rights®. The UDHR is the most important
international document issued by the UN concerned with human
rights and has been translated into 337 different languages®. It
became the cornerstone for evaluating the conduct of States in
respect for human rights. There is no country in the world has not
ratified the UDHR where 48 states voted in favour of the declaration
and 8 countries abstained”. UDHR consists of 30 articles constitute
a real framework of international humanitarian law and many of the
agreements. According to the UDHR, human rights are a set of
principles that humans cannot live in dignity without them which
are freedom, justice and equality without discrimination®. Since the
issued the UDHR, a great debate about the legal value of the

Declaration happened to two opinions®.

The first opinion is
believed that the UDHR does not have any binding legal value. It is
a set of general principles that were issued in the form of a

recommendation from the United Nations where recommends the

(1) Johannes Morsink: World War Two and the Universal Declaration. Volume,
15. By (Human Rights Quarterly, 1993) pp. 357-405.
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peoples of the world to respect'’. That because the UDHR does not
impose specific legal obligations on states which is evident by the
language that used and not include any operational tools for the
application of its provisions”. The UN also deprived of overseeing
the full implementation of its provisions. Generally, Technically, the
UDHR is not an international treaty and approved without any
objection from any country that does not mean the enjoyment of any
mandatory"®. The second opinion believed that the UDHR contain a
clear explanation of the content of human rights and freedoms in
accordance with Article 56 of the UN Charter. Thus, the UDHR
has the same legal value of the UN Charter, where its members
should undertake separately or together in cooperation to realize the
purposes set forth in Article (55)°. Even more, the supporters of
this view consider advertising as a factual basis of customary
international law. Furthermore, the principles enshrined in the
UDHR have legal force in world public opinion, which was
translated in the international Covenant on Civil and Political Rights
1966 and in subsequent international conventions'®.

In short, there is almost an agreement that the UDHR has
moral value to denounce countries that do not respect human rights.

UDHR is an example of the level of achievement for all peoples to
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respect human rights where represent a great importance in the

history of the evolution of human rights through the generations.

3. The issue of human rights between universality and

relativism:

The Issue related to intellectual and cultural dimensions of
human rights prevailing in any culture where it is not just the
traditional texts of the sacred. It is also related with the basics of
national culture, historical and cultural memory of the peoples'".
Human rights discourse is a expressions contemporary of the rights
which refer to the right of culture. This assumes that the rights
should be the embodiment of the culture as the speech of a
society'”. Therefore, should emphasize the universality of the
concept of human rights and taking into account cultural differences
on the other hand in order to find common ground between
universality and cultural relativism®. This controversy over human
rights between universality and relativism emerged clearly in 1947
among anthropologists who have studied the colonized peoples™.
Beyond that, there are another debate which the first one between
different discourses and frames of reference, and the second within
or into the intellectual style®. Ironically, there are differing visions

within the Liberal Western discourse that claims universalism

(1) Micheline R. Ishay: The History of Human Rights: From Ancient Times to
the Globalization Era. By (University of California Press, 2000) pp. 16-66.

(2) Ibid.

(3) In other words, to what extent can find a universal concept of human rights
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(Human Rights Quarterly, 2013) pp. 528-531.
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between supporters of absolute universal and sectarian relativism'".

The multiplicity of cultures constitutes a major challenge to
pigments the idea of universality on the concept of human rights'®.
The universality of human rights supporters are calling for the
distinction between the political use and politicization of cultural
relativism of human rights, where cultural differences are inevitable
recognition. Thus, Some philosophers opposed to the idea of
universal human rights, while others support it on the grounds that

the UDHR has contributed to the development of it*®).

3.1. The Culture relativism of human rights:

According to the supporters of this trend, it is difficult to
find a unified universal human rights concept without taking into
account the fundamental differences between cultures™. That is
because each culture has its own understanding of human rights
differs from what is common in another culture. In traditional

societies, people might care about social solidarity and consistency

(1) In other words, there is a debate between the Anglo-American concept of
human rights, which emphasizes individual freedom without regard to the
restrictions and responsibilities, and the concept of the European continent
for Human Rights, which emphasizes the family and community and duties
of citizenship.
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(4) This trend or theory had an impact on members of the United Nations
Commission on Human Rights and the Executive Board of the American
Society for Anthropology in 1947 during the drafting of the Universal
Declaration of Human Rights. The question was about how to apply the
principles of the Universal Declaration on all human beings without
becoming a dead letter.
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with other groups more than their attention of Rights'”. Thus, the
idea of binding the rights with the state or society may not be
acceptable within such communities. Culture is a set of norms and
customs passed down from generation to other in the context of
society and cannot be knowledge the community without it'”. Based
on studies that carried out by anthropologists who focus on the idea
of local values criticized the universal values of transboundary on
the colonized peoples in Africa and elsewhere have proven
differences of human configuration”. Melville Herskovits criticized
the tendency of absolute selfishness and the need to replace the
different cultural values by universal moral values of human
rights'”. He said that the UDHR failed to accommodate the different
ways of life. This is because the individual is aware of his
personality through his culture and respect for individual differences
helps to respect cultural differences'”. Then the cultural differences
undermines the universal concept of the individual rational which is
the basis of discourse on human rights. It is not possible to assess
the different cultures in accordance with international standards,
especially in light of the domination or control one culture of these
cultures as the best®. Herskovits added that should focus on the
principle of mutual respect, which emphasizes the values of each

culture and rejects considered any culture as primitive or less
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developed than other". In this context, the ideas of "F. Boas" pro
came to the arguments of cultural relativism sure that all cultures are
not equal. He added, it cannot evaluate any of these cultures using
the US European system as the sole criterion for judging the local
cultures'®. It should be noted that "J. Donnelly," who is one of the
supporters of the radical direction or cultural relativism emphasizes
the contrast and diversity of cultures and cultural specificities of
each region, and believes that culture is the sole source of any
rights”. The concept of human rights cannot be consistent among
all cultures because of the rights priorities differ within each culture,
as a result of the development of civilizations”. Bernard Edelman
says that the universal putative human rights is not based on sound
scientific basis. Because of talking about the universality of human
rights mean to give a universal spin on our world and in this sense
talking about it guide on the continuation of the colonial discourse

dominant®

. The supporters of cultural relativism refuse to link
human rights with the mentality of the Age of Enlightenment as a
product of European society after World War II'. They said that
the UDHR is a universal as a demand or claim but in practical not
universal because of it expresses the ideal of European politics'”. In
addition, the definition of the UDHR with regard to human nature

and individual itself, and even the concept of the inherent dignity
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not universal'”. For instance, Hindu culture refuses and does not
recognize human dignity in the lower classes where there is no basic
attributes of human nature although the Universal Declaration
supposedly inherent dignity of the human being once birth®.
Moreover, the UDHR impose Western cultural hegemony over the
identity of the peoples and cultures. For example, the objection of
Arab and Islamic countries as a whole to Article 18 of the UDHR
which provides for freedom of thought, conscience and freedom to

change religion®

. That is because Sharia Islamic prohibits the
change of religion and impose strict penalties up to death. Arab and
Islamic countries objected to ignore Islamic culture where members
of the Commission on Human Rights, which prepared the UDHR
did not include a Muslim, regardless of the participation of Charles
Malik, who represented Arabs and Muslims but his religion is
Christian®. As well as, many of the colonies were still present
during the declaration as the European countries rejected the
inclusion of the so-called fascism due to the lack of a precise
definition. This shows the extent of racial prejudice in fact as some
developing countries consider human rights as a new colonial
tool®. According to cultural relativity, without taking into account

the different cultures there will be no concept of human rights
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the Globalization Era. By (University of California Press, 2000) pp. 16-66.
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acceptable from all, especially some cultures, such as Confucianism
does not give up their habits and customs in exchange for rights'".
Despite all the argument above, there are many criticism
directed against cultural relativism. The traditional communities
often do not distinguish between religion and politics in dealing
with human rights®”. That some cultures still believe in what is
called the absolute slavery which is incompatible with the most
basic human values®. Moreover, the cultural relativism leads to
division and chaos in the world because of the rights and duties of
human beings will not be on an equal footing'”. In addition, Saying
that the UDHR represents the values of Western culture could lead
to the failure of any document in the future relating to human rights
because of that every culture will not give up its principles”. it is
true also that human rights are not on a single frequency in all parts
of the world where they are subject to the influence of some of the
historical, political and social factors, but that should not lead to
deny the universality of human rights®. Cultural relativism may
also lead to the loss the United Nations Charter and the UDHR their
Legal worth because of the provision of cultural specificities on

human rights"”.
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indeed, It is natural that UDHR did not meet the wishes of all
peoples and countries, but that does not negate the universality of
the UDHR. Because of cultures vary not only between each, but in

every culture there is a clear contrast and big differences'”.

3.2. The Universality of human rights:

Universal concept of human rights has emerged in Europe
due to the political philosophy that came with the French
Declaration of Human Rights in 1789. It assumes that human rights
must be imposed on various countries and peoples'”. In this context,
some philosophers believe that the universality of human rights
stem from the concept of interactive inclusiveness that has the
capacity to accommodate the differences between all cultures®.
That based on everything attributed to the universe where no
distinction between human beings. Human is the basis or origin,
where can owns and enjoy these rights once the birth without
discrimination'”. The universality has become a realistic of the
concept of human rights because of the merger and outreach

between communities and cultures®. It is not reasonable that human

(1) In 1998, the American Society of Human proposed a new declaration of
human rights including the rights of all peoples and cultures where the
differences may be a positive impact on human rights. Now it became
necessary to protect the ability of the culture, not just the protection of
culture. Contemporary question now is not the way to resolve the conflict
between culture and rights, but how to reconcile all the arguments in the
international academic debates on Social Justice for a change in the content
and the diversity of rights.
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rights be subject to any exception whatsoever, particularly the
universal does not mean or lead to the complete abandonment of
cultural particularities. Because of that there is no culture has a
monopoly for itself positive and negative values alone'”. Moreover,
the distinction among human beings according to where they are
inevitably lead to global imbalances and serious violations of human
rights on the basis of identity or cultural relativism'”. The
arguments of proponents of this trend derived from Kant's ideas
especially idea of cosmopolitan rights derived from his idea of

world peace®.

R. Howard also strongly rejects the so-called
romantic or sentimental societal trend which emphasizes the cultural
specificity of the communities'”. Featherstone believes that due to
the correlation of information and communication, policy,
technology communication between communities, all cultures of the
world have become increasingly interdependent in global
networks”). Therefore, the idea of human rights has been became
universal. Some philosophers claim that every culture certainly has
specific character, but that does not mean there is no explanation for
human rights depends on the balance between all the local and
global values'®. They refused as well, communities isolation and

advocate the need for a concept of pluralism, but through the
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globalization of this pluralism in the same formula which cannot be
achieved unless the concept of universal human rights'”. The issue
is not just the Westernization or modernization or some kind of
standard, but they are simply the process of homogenization and
integration include the collection of all these differences in one
pot®. Therefore, the universal concept of human rights is becoming
the perfect expression of rationalization and rationality and the
concept and principles of justice”. As a result of that, there are
many philosophical and jurisprudential views say that the UDHR
has contributed to the development of the idea of universal human
rights for several argument®. Firstly, UDHR exclude controversial
issues, where it included what is agreed upon only. For example, the
exclusion of the Universal Declaration of Human Rights, the right to
strike 1s included because of the difference between the liberal and

Marxist doctrine®.

Secondly, The objection of some Islamic
countries on Article 18 of the Declaration is not based on a
scientific basis. Because some scientists and philosophers claim that
Sharia Islamic does not prohibit the change of religion where the
Quran stipulated that "There is no compulsion in religion"®. Cherif
Bassiouni believed that concepts of human rights contained in
international human rights conventions do not conflict with Islamic

law. Even more, he added that the rights enshrined in international
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(2) Ibid.

(3) Jerome J. Shestack: 60th Anniversary of Universal declaration of human
rights. Volume, 38 By (International Law News, 2009) pp. 1-30.

(4) David R. Penna and Patricia J. Campbell: Human Rights and Culture:
Beyond Universality and Relativism. Volume, 19. By (Third World
Quarterly, 1998) pp. 7-27.

(5) Declan O'Sullivan: Is the declaration of human rights universal?. Volume, 4.
By (The International Journal of Human Rights, 2000) pp. 25-53.

(6) Susan Waltz: Universal Human Rights: The Contribution of Muslim States.
Volume, 26. By (Human Rights Quarterly, 2004) pp. 799-844.



14

The Universal Declaration of Human Rights 1948 between the universality and cultural relativism

conventions featured in Sharia Islamic and nothing precludes the
application of international commitments contained in the UDHR".
That due to Some Islamic countries use Sharia Islamic as an excuse
to evade its international obligations especially to respect human
rights'”. Thirdly, UDHR removed the differences between men and
women in terms of rights and duties where women before 1948
were subject in all things to the authority of their life beyond their
control®. Moreover, the inherent dignity advocated by the
declaration of all human beings is a translation of what was found in
some religions, but what distinguishes in UDHR 1is supposed to
humans once birth®. while, some cultures or document that
recognize the inherent dignity at specified intervals”. In addition,
there was no longer any discrimination for any reason whatsoever
between human beings and in any place which is an important
development in the concept of universal human rights guaranteed by
the UDHR®. The comprehensive humanitarian character in the
UDHR which expressed the aspirations of humanity constitute an
evidence of universality”. Lastly, UDHR issued with the consent of
a majority of member states of the United Nations and most of the
constitutions and laws of the countries became refers to its

provisions. Lastly, UDHR issued with the consent of a majority of
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(3) Micheline R. Ishay: The History of Human Rights: From Ancient Times to
the Globalization Era. By (University of California Press, 2000) pp. 16-66.

(4) Nickel W. James: Inherent Human Rights: Philosophical Roots of the
Universal Declaration by Johannes Morsink (review). Volume, 35. By
(Human Rights Quarterly, 2013) pp. 528-531.

(5) Ibid.

(6) Donnelly Jack: Universal Human Rights in Theory and Practice. By (Cornell
University Press, 2013) pp. 7-289.

(7) Ibid.
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member states of the United Nations and most of the constitutions
and laws of the countries became refers to its provisions'".
Generally, there is almost universal agreement that the
UDHR has developed the idea of the human rights universality, but
many criticism still faced to the UDHR on the grounds that its
provisions loose tolerant interpretation and outlook reflect the real
human. Thus, should be reconciled with the arguments of cultural
relativism and inclusiveness to find common ground for the concept

of human rights.

4. The aims of Drafters of the UDHR:

The most important purpose of UDHR is to complete the
aspirations of the United Nations (1945) to spread peace and
security by providing a road map to ensure respect for human rights

everywhere”

. In addition, to make efforts to save succeeding
generations from the scourge of war, which brought huge tragedy to
humanity and left behind it millions of victims and displaced
persons”. According to Humphrey, the rights and freedoms will not
be respected unless there is peace and human does not have the
freedom or dignity if there is a war or a threat of war”. However,
many critics say that the UDHR have been failed to achieve this
goal. Because in the 44th anniversary of the Universal Declaration,
the ethnic cleansing and mass rape in Bosnia began. In the 46

anniversary also of the Declaration, nearly one million people were

(1) Declan O'Sullivan: Is the declaration of human rights universal?. Volume, 4.
By (The International Journal of Human Rights, 2000) pp. 25-53.

(2) Morsink Johannes: The Universal Declaration of Human Rights: Origins,
Drafting, and Intent. By (University of Pennsylvania Press, 1999). pp. 3-141.

(3) Ibid.

(4) Ibid.
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victims of crimes of genocide in Rwanda"”. UDHR came in order to
achieve international solidarity in defence of human rights, and
therefore the provision of security and stability among nations®.
Another aim of UDHR 1s awaken the conscience of the world in
order to put an end to the contempt for human rights through a
project of international criminal law to punish criminals and to end
the culture of impunity". In addition, Granting people the freedom
of expression and worship, and freedom from fear, which was
hanging by authoritarian regimes. Furthermore, recognition of the
inherent dignity and equality of all members of the human family,
which are the foundation of freedom and peace in the world and
achieve social justice”. Moreover, Helping poor communities and
states to develop their culture and laws in respect of human rights in
line with the principles of the UDHR and the emphasis on faith in
fundamental human rights through justice and equal rights without
discrimination”. To emphasize that human rights are
interdependent and inalienable rights or retail even the human be
able to enjoy them and encouraging to respect human rights in the
context of domestic legal systems'®. UDHR aims to develop and

improve the friendly relations among nations for the advancement

(1) Margaret E Mcguiness: Peace v. Justice: The Universal Declaration of
Human Rights and the Modern Origins of the Debate. Volume, 35. By
(Diplomatic History, 2011) pp. 749-768.

(2) Jerome J. Shestack: 60th Anniversary of Universal declaration of human
rights. Volume, 38 By (International Law News, 2009) pp. 1-30.

(3) Ibid.

(4) Louis Henkin: Universal Declaration at 50 and the Challenge of Global
Markets. Volume, 25. By (Brooklyn Journal of International Law, 1999) pp.
17-27.

(5) Hannum Hurst: The status of the Universal Declaration of Human Rights in
national and international law. Volume, 25. By (Georgia Journal of
International and Comparative Law, 1995) pp. 287-340.

(6) Donnelly Jack: Universal Human Rights in Theory and Practice. By (Cornell
University Press, 2013) pp. 7-289.
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and progress of human rights. Requiring also States to undertake in
cooperation with the United Nations to ensure the promotion respect
and observance universal of human rights and fundamental
freedoms in order to stop the violations against human being'".
Creation also a legal basis to be a permanent reference for all human
rights conventions and the laws of states even in line with
international obligations'”. Despite the call of the UDHR to
equality, but it remained far from application in practice, especially
when it comes to the behaviour of the major country. Due to the
absence of implementation mechanisms to compel the States to
respect the UDHR, there is a lot of heinous violations get at the
present time, where the objectives of the Declaration almost
remained ink on papelr(3 ),

In short, it can summarize the aims of the drafters of the UDHR in
three points: Firstly, the recognition of the inherent dignity to all
members of the human family. Secondly, respect for human rights
and achieved through education. Thirdly, the equal rights of human
beings, which are the foundation of freedom, justice and peace in
the world.

5. Conclusion:

From above, it is clear that UDHR form a source of inspiration for
the adoption of more than seventy human rights treaty terms are
applied on a permanent basis at the global and regional levels. The
Principles contained in the Declaration has become acceptable to a
wide range of the majority of countries as the common ideal of
achievement for all peoples. More importantly, the Universal
Declaration of human rights overcome many of the problems when

(1) Ibid.

(2) Jerome J. Shestack: 60th Anniversary of Universal declaration of human
rights. Volume, 38 By (International Law News, 2009) pp. 1-30.

(3) Ibid.
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they contributed to the development of the concept of universal
human rights. Even the skeptics did not have strong arguments to
refute the idea of universal human rights. However, the cultural
specificities of peoples undeniable where it is difficult to give up
any society or waiver of its culture. In addition, controversy and
debate between the supporters of the universality of human rights
and cultural relativism will not easily end up because it will acquire
a new form, especially with the dramatic changes in the world. This
is 1illustrated clearly in the reformulation of the dialogue on the
semantic communication and bonding, especially since the
phenomenon of globalization has become a trans-national force.
Moreover, the goals proclaimed in the Universal Declaration of
Human Rights largely evaporated with the serious violations of
human rights and the distinction between human beings.
Consequently, For this, there are opinions that calls for re-drafting
of the Universal Declaration of Human Rights to avoid all the
previous criticism and use it as a frame of reference for humanity,
where there is almost universal consensus on it. With the need to
consolidate the concept of universal human rights in the different
cultures of the world and try to do a serious dialogue between all
cultures of the world in order to achieve a public consensus to the
concept of human rights.
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